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FAIR TRADING AMENDMENT BILL 2018 
Second Reading 

Resumed from 14 March. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [8.02 pm]: With that 
welcome break since last week, I am all refreshed and prepared to launch into the substance of my comments now! 
The Standing Committee on Uniform Legislation and Statutes Review identified what it regards as the potential 
problem with this legislation in one respect, and that is the adoption of future changes to the Australian Consumer 
Law. I remind the house that after considering the mechanism proposed in clause 6 of the bill, we concluded that 
it did not properly protect Western Australia’s parliamentary sovereignty and its capacity to oversee the sorts of 
laws that will bind its citizens, its businesses and its enterprises for better or for worse. We accepted that since the 
adoption of the Australian Consumer Law as the Australian Consumer Law of Western Australia in 2010 and its 
operation from 1 January 2011, and subsequent amendments to the Australian Consumer Law as part of the law 
of Western Australia up to and including 1 January 2013, there is a need to update the law and bring it into line 
with other jurisdictions, and that as a matter of practice in the past, on the occasions that this has happened in the 
past, we have picked up on the Australian Consumer Law and amendments to it. However, what has been proposed 
by the government in clause 6 is intended to not only do that into the future, but also be a model for the adoption 
of changes to other uniform scheme laws in, presumably, other items of legislation in due course when the 
government gets around to locating and updating them. 
This is not a referral of power; we have not been asked to refer power. We are being asked to pick up on changes 
to the law, whatever they might be, without knowing what they are in advance, subject to a disallowance 
mechanism that we found was flawed. We recommended that clause 6 be deleted and replaced with an alternative 
disallowance mechanism, and we suggested some features of that mechanism. We suggested that it could be similar 
to that which is currently in place in section 43 of the Land Administration Act 1997 and that there be certain 
conditions under which that replacement provision would operate. We outlined in broad terms what they ought to 
be. As I mentioned, on 21 February we were informed that the government was addressing that and that it would 
meet some of the committee’s concerns. We were not given any specificity about how the government would go 
about that exercise. Last week, we received a draft of the amendments that became issue 2 of supplementary notice 
paper 75. There was no time at that point for us to even read the amendments, let alone form a view on them. On 
Friday, we received issue 3. 
Hon Alannah MacTiernan: We’ve been listening to your commentary! 
Hon MICHAEL MISCHIN: I am glad that the government has benefited from it. 
Hon Nick Goiran: I’ve got a fourth version. 
Hon MICHAEL MISCHIN: I am getting to that. Issue 3 was sent to us on Friday and I confess that, on my 
reading of it, I was not able to pick up the difference between issue 3 and issue 2. Maybe there was no difference; 
I do not know. I struggled with that, so I was hoping that the government might clarify why issue 3 was published. 
This afternoon at about 1.40 pm, bearing in mind that we commenced proceedings at 2.00 pm, I noticed an email 
from an officer at the office of the Attorney General; Minister for Commerce offering a briefing and attaching to 
the email the draft from last week that became issue 2 and some notes about that. Plainly, there was no realistic 
prospect of having a briefing on the proposed amendments. Just as we were commencing this evening at 7.30 pm, 
I was handed another document headed “Fair Trading Amendment Bill 2018—Draft Amendments”, which seems 
to have an additional proposed section 19E, which I have not had the chance to read. It has not yet been reduced 
to a future issue 4. This highlights part of the problem I alluded to last week. This is an important amendment to 
the manner in which this fair trading legislation will operate. As I indicated, we have no difficulty with three 
elements of the bill, albeit we have a few questions about it. The recognition of admissions and findings in other 
proceedings is fine; it is a worthy amendment. We have some questions about the appointment of the 
Commissioner for Consumer Protection as a potential chair of the three advisory committees and what the 
government proposes there. We support the changes to the Australian Consumer Law being adopted as part of 
Western Australian law when those changes have occurred from 1 January 2013 up to a reasonable date in the near 
past, whether it is the date this Fair Trading Amendment Bill was introduced into this house on 27 June last year 
or the date in October that the last of the amendments we were able to consider became law by way of royal assent 
of the commonwealth. If the government wants to suggest a later date that is not unreasonable, perhaps by an 
assurance that there is no change to consumer law up to a certain date, we are prepared to accept that. However, 
we are not able to accept the proposed mechanism for adopting laws into the future without further analysis of 
them or without assurance that they will operate satisfactorily. 
Given that several versions of amendments have been presented to us over less than a week, apart from 
reminding me of the unfortunate events at the end of last year on the Residential Tenancies Legislation Amendment 
(Family Violence) Bill, when there was not much time to come to grips with what was being put before the 
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chamber, let alone consider the implications of it, it is our view that the proposed amendments ought to be 
considered by way of separate legislation. I suggested last week that if the bill were to be split, we could deal with 
it expeditiously and deal with the three elements I identified as being uncontroversial. A separate bill could be 
introduced to cover how changes to the law could, properly and respectfully to the sovereignty of this house, be 
adopted in the future. It could be a separate piece of legislation. It could simply incorporate the government’s 
proposed changes to date. 
Hon Nick Goiran: Number five. 
Hon MICHAEL MISCHIN: Yes; it keeps getting better. I have been on my feet for only 15 minutes and we have 
been given another two versions. This highlights that. It seems to me that that can be done; we can get through the 
rest of the bill, make it law, get it back to the Assembly and consider a separate bill, as we did with the splitting of 
the Corruption and Crime Commission legislation in the Assembly. We could have the separate bill considered 
properly by the Standing Committee on Uniform Legislation and Statutes Review as a matter of course or any 
other committee the house thinks fit, reported back to this place and some settled amendments that can, hopefully, 
be adopted by this house with some confidence. 
I do not know whether the government has reconsidered its position on that. I hope it has, but in the absence of that 
I am left with no alternative than to move that this bill be discharged from the notice paper and referred to 
a committee of this place for proper consideration of the amendments proffered to us to date up to issue 5 or beyond. 
Discharge of Order and Referral to Standing Committee on Uniform Legislation and Statutes Review — Motion 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [8.15 pm] — without 
notice: I move — 

(1) That the Fair Trading Amendment Bill 2018 be discharged and referred to the Standing Committee 
on Uniform Legislation and Statutes Review for the purposes of considering the adoption or 
disallowance of amending laws; 

(2) that the committee consider the proposed amendments contained in supplementary notice 
paper 75, issue 5, dated Tuesday, 19 March 2019; and 

(3) that the committee report by 4 June 2019. 
I suggested 4 June because I am conscious that this is the last week we will sit this month. April will be a very 
difficult month. I sit on a select committee, so I am looking at being occupied with committee work in the last few 
weeks of April and into May. Otherwise, after the school holidays and after two weeks of sitting, the house will 
conclude sitting on 16 May. The first time we resume after that will be 4 June. Even if we set a period before 
that—I am willing to hear submissions on it—we will resume on 4 June. I think the government can have some 
confidence that if we discharge our function as a committee, we will table the report earlier than the date fixed by 
the house. We have done that on several occasions to date, so I have moved that the committee report by 4 June 2019. 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [8.18 pm]: 
I urge members not to support this motion. I absolutely agree that there was a very real issue with the legislation, 
even as it was amended, after the committee report. Indeed, Hon Michael Mischin’s analysis during his earlier 
remarks in the second reading debate led me to approach the Attorney General to seek further amendments. As 
Hon Michael Mischin pointed out, we had put in place the requirement that before one of these federal consumer 
laws became law in this state, a document would have to be tabled in Parliament within 18 days of that legislation 
receiving assent. Parliament would then have the power to move a disallowance motion. Nevertheless, the member 
rightly pointed out that the balance of opinion was that standing order 67 did not allow the fail-safe that applies to 
regulations. As members know, disallowance motions have to be discharged within a specific time and the 
regulations are not valid if that does not go to a vote. I think we had one of those just last week. Hon Michael Mischin 
rightly pointed out that deficiency in his contribution last week and we actually listened. We waded through it all 
and listened to that gem that came out. I told the Attorney General that we needed to craft something. 
It is true that we have been going backwards and forwards trying to achieve something that would really do it. 
I apologise to the member that it has taken some time, but we wanted to make sure that what we were proposing 
was sound, so we ran it by the Clerk of this place, who suggested some further amendments. We had to go back 
to Parliamentary Counsel and to the Attorney General to achieve it, but what we have before us now is quite clearly 
a resolution to this matter. I think it is a resolution that shows the best of this house. It is the analysis that has come 
forward from members. I acknowledge Hon Alison Xamon and Hon Aaron Stonehouse, who have also been 
involved in this discussion. 

We put this legislation up, it went to committee, the committee made some recommendations, and we said that 
we understood the principle and that there needed to be parliamentary sovereignty in Western Australia. We 
crafted some amendments that were thought to have done the job. We listened to the analysis of members 
opposite and it was quite clear that, despite our best intentions, a shortcoming was revealed. We have been 
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paddling very hard under water to correct that shortcoming and find a mechanism to solve it. I believe that we 
have it here. It is a mechanism that will allow the provisions in standing order 67 to apply to this sort of 
instrument. It will not be possible for a government to not put the issue on the agenda paper to circumvent this 
place or the other place deliberating on those amendments if a member thinks it is important. I apologise that 
there was a shortcoming, but I think it is completely unnecessary to defer this for three months when we have 
come up with a resolution. We listened to the committee, got it slightly wrong, and went back and worked to 
try to corral everyone to come up with a solution that respects the sovereignty of this place. I absolutely urge 
members not to go down the path of splitting this bill and sending it back. We have done the job. We now have 
a provision that will give this place the certainty that it will be the final arbiter of any consumer law that takes 
effect in this state. 
HON ALISON XAMON (North Metropolitan) [8.24 pm]: I rise to indicate that the Greens WA will not support 
the motion to refer this bill to committee. However, I have enormous sympathy for where Hon Michael Mischin is 
coming from in trying to have it referred. I acknowledge the excellent work that was done by the Standing Committee 
on Uniform Legislation and Statutes Review in the first instance. It is a very good report. That committee was able 
to unpick some quite significant deficits in the legislation and the implications of them not being addressed. It is 
true that we have gone back and forth with a whole suite of amendments to try to address that. That has been less 
than satisfactory. 
That was aggravated by this house having to unexpectedly deal with legislation in the last sitting week due to 
circumstances beyond the control of anyone in this place. That meant that those of us who had primary carriage of 
this legislation for our respective parties were suddenly left needing to wade through some quite complex 
amendments. Having said that, I acknowledge that the government has worked hard to listen to the concerns raised 
by me and others in this chamber, and specifically by Hon Michael Mischin in his contribution to the second 
reading debate last week. While Hon Michael Mischin has been on his feet, I have had the opportunity to peruse 
where we are finally at with the proposed amendments on issue 5 of supplementary notice paper 75. I am satisfied 
that these amendments finally resolve all the concerns that the Greens had. As such, I do not now believe that 
referral to committee is necessary. 
As I mentioned, I have great sympathy for the mover of the referral motion because Hon Michael Mischin has not 
had the opportunity to look at the extensive and complicated amendments. That is clearly a less than satisfactory 
position to be left in. I appreciate that it must be incredibly frustrating. If it were me, I would probably be going 
out of my mind. I also want to say that it is really important that we get this provision right. It is not just because 
of this bill and because it is important that we craft good legislation, but also because it has been suggested that 
the amendment before us will have precedential value for how to deal with similar legislation in the future. That 
is why it is very important that we get this right. Having spoken to Hon Michael Mischin behind the Chair, 
I understand that that was his primary concern—that is, the precedential value of getting this amendment right. 
Nevertheless, I feel confident that the amendment in front of us addresses the concerns. As such, I am hopeful that 
other members will have an opportunity to examine it as thoroughly as they need to. I will not agree to the referral 
motion. However, I have great sympathy for the motivation behind it. 
HON NICK GOIRAN (South Metropolitan) [8.28 pm]: I rise to support the motion by Hon Michael Mischin 
that this bill be referred to committee. Plainly, the matter before the house is significant. I listened with interest to 
the responses by the minister and Hon Alison Xamon. One said, “Trust me. We’ve now dealt with everything.” 
The other said, “I’ve had sufficient time to look at the amendment.” It would be good if those members could 
indicate which amendment they are satisfied with and which amendment we should trust them on because in the 
few minutes that I have had the opportunity to be in the chamber today, I have had multiple pieces of paper thrown 
at me about the Fair Trading Amendment Bill 2018. The version I currently have before me is issue 5. I have no 
idea whether that is the final version in the view of the government or whether it is still busy, to use the phrase of 
the minister, paddling at great speed under water preparing issues 6, 7, 8 or 9. 
This government has form and cannot be trusted when it comes to these matters. We already heard from 
Hon Michael Mischin about the high farce that unfolded at the end of last year prior to the rising of the Parliament 
for the summer recess when we were again thrown pieces of paper left, right and centre and simply told, “Trust us, 
we’ve got this under control.” It might be the view of some members that that is simply part of the parliamentary 
process and maybe, depending on the matter before the house, we could give some weight to that. However, I think 
Hon Alison Xamon explained precisely why this matter needs to go to a committee. A precedent is going to be set 
here and we need to ensure that the precedent is right. I have no confidence that simply because a minister from this 
government stands up and says, “Trust us, we’ve got this under control, we’ve listened and we’ve made amendments” 
while it is busy passing papers around, that is a sufficient basis for this house of review to pass a significant matter 
of precedent. 
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I draw to members’ attention the 119th report of the Standing Committee on Uniform Legislation and Statutes Review, 
which was tabled in this place in November last year. In particular, I draw their attention to paragraphs 1.3, 1.4 
and 1.5, which read — 

1.3 The Committee was required to report to the House by 14 August 2018, being the first 
Legislative Council sitting day following the expiry of the 45 day reporting timeframe. 

1.4 On 28 June 2018, the Committee sought an extension of the time in which it was to report to the 
Legislative Council from 14 August 2018 to 18 September 2018. That extension of time was 
granted on 28 June 2018. 

1.5 On 27 August 2018, the Committee resolved to seek a further extension of the time in which it 
was to report to the Legislative Council from 18 September 2018 to 20 November 2018. That 
extension of time was granted on 12 September 2018.  

Those three paragraphs in the 119th report of the Standing Committee on Uniform Legislation and Statutes Review 
tell members that this matter was of such significance that the Standing Committee on Uniform Legislation and 
Statutes Review did not seek one extension to report on this bill; it sought two extensions to report on this bill. 
That in itself is highly irregular and ought to remind members that maybe the matter that is before the house is of 
significant import. Maybe it ought not be rushed through the house. Maybe it is not satisfactory for issues 3, 4 and 5 
of supplementary notice paper 75 to be flying around the chamber and for members to simply be told, “Trust us” 
by one member and by another member, “I’ve had sufficient time to review it.” Maybe that is not a sufficient 
standard to adhere to in the circumstances. 
I encourage members to be across exactly what is before the house at the moment that is so significant. The matter 
that is before the house that is so significant is a substantial derogation of WA’s parliamentary sovereignty. Again, 
I draw to members’ attention the executive summary of the report by the Standing Committee on Uniform Legislation 
and Statutes Review. The two bullet points in paragraph 6 set out the un-complex part of the bill and the complex 
part of the bill. The un-complex part is dealt with in the first dot point. Paragraph 6 reads — 

The Bill proposes to address the time lag problem by amending the Act to align the ACL WA with the 
ACL in other jurisdictions by: 
• applying the amendments to the ACL made by the eight Commonwealth Acts to the ACL WA 

I pause there to indicate that my learned friend Hon Michael Mischin, the shadow Attorney General, has already 
indicated to the house that we, the opposition, have no problem with that part of the bill. The second dot point in 
the executive summary brings to our attention very concisely the significant matter that is before the house at the 
moment. It reads — 

• providing a mechanism for the automatic incorporation of future amendments to the ACL into the 
ACL WA unless the amendments are disallowed by Parliament. 

That is a significant matter before the house. If members are not willing to turn their minds to something that will 
automatically apply because another jurisdiction decides so and it will then become a matter of law in 
Western Australia, why would we be here? What is there for us to scrutinise if at the very least we are not even 
interested in matters of automatic incorporation of future amendments? 
I specifically draw to members’ attention finding 2 in the committee’s report. Remember, this is a report that the 
committee sought two extensions for. When it eventually reported to the house, it stated in finding 2 — 

Clause 5 of the Fair Trading Amendment Bill 2018, by proposing to apply any amending law of the 
Commonwealth as a law of Western Australia ‘from time to time’, derogates from Western Australia’s 
Parliamentary sovereignty. 

The explanations for that finding are found at pages 14 and 15 of the report. Again, I draw to members’ attention 
paragraphs 6.21 through to 6.25. They read — 

6.21 Section 19(1) of the Act provides that the ACL text consists of: 
(a) Schedule 2 to the Competition and Consumer Act 2010 (Commonwealth), as in force 

on 1 January 2013 (but as modified by section 36); and 
(b) regulations made under section 139G of that Act, as those regulations are in force from 

time to time. 
6.22 Clause 5 amends section 19(1)(a) by deleting ‘on 1 January 2013’ and inserting ‘from time to time’. 

This would mean that the ACL text as in force from time to time applies as the ACL WA. 
6.23 The effect of this clause is to incorporate all amendments to the ACL from 1 January 2013 up to 

the date of commencement of the Bill into the text of the ACL WA, and to provide for the 
automatic incorporation of future amendments. Those future amendments would apply as the 
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law in Western Australia from the time they receive Commonwealth Royal Assent, unless 
subsequently disallowed by the Western Australian Parliament. 

6.24 The ‘from time to time’ approach ensures immediate uniformity across jurisdictions, but 
unquestionably erodes Western Australian Parliamentary sovereignty, as there is no 
Parliamentary oversight of law that will apply in Western Australia before that law comes into 
operation. 

6.25 The Committee is of the view that a law of another jurisdiction automatically applying in 
Western Australia is an unequivocal erosion of Parliamentary sovereignty. The Committee’s 
long-standing positions on this method of adopting uniform legislation is that it ‘should, in all 
but exceptional circumstances, be resisted.’ 

Interestingly, for those members who have not had the opportunity to review this report, at that point, the 
Standing Committee on Uniform Legislation and Statutes Review draws to our attention a previous report from 
that committee. I have had the opportunity to look at that report. It might interest members to know that that report, 
the 103rd report of the Standing Committee on Uniform Legislation and Statutes Review, was looking into three bills: 
the National Electricity (Western Australia) Bill 2016, the National Gas Access (WA) Amendment Bill 2016 and 
the Energy Legislation Amendment and Repeal Bill 2016. Who presented that report to the Parliament? Who was 
the chair of that committee in September 2016 who said that the longstanding position on this method of adopting 
uniform legislation is that it should, in all but exceptional circumstances, be resisted? Who was the chair of the 
committee at that time? Hon Kate Doust, MLC, was the chair of the committee at that time. Very specifically, at 
page 28 of that report, paragraph 3.23 states — 

The law of another jurisdiction automatically applying in WA is an unequivocal erosion of Parliamentary 
sovereignty and should, in all but exceptional circumstances, be resisted. 

I draw to members’ attention that this is not a partisan matter. This was first articulated by a Labor Chair of the 
Standing Committee on Uniform Legislation and Statutes Review and has been concurred with by a Liberal chair 
of that committee. This should cross the political divide. This is a matter of WA parliamentary sovereignty. 

I further draw to members’ attention that at page 33 of that same report, the 103rd report, the committee comment 
at paragraph 3.39 was — 

This method of adopting uniform legislation surrenders the WA Parliament’s sovereignty and law-making 
powers in relation to NEL matters to the national Executive, with no ongoing oversight by the Parliament. 
At the very least, clause 6 will constrain the Parliament’s ability to legislate on NEL matters. As noted 
earlier, this is only acceptable in exceptional circumstances. 

I indicate to members that this is a matter of such significance that even as far back as September 2016, we had 
a report presented by Hon Kate Doust that, in effect, says the same thing as Hon Michael Mischin has said in 
recent times on this matter. It is not acceptable to have a minister running around, passing around papers and 
issuing different supplementary notice papers on a whim. We jumped from issue 1 to issue 5 before we knew it, 
and we still do not know whether the government is busy preparing further supplementary notice papers. A matter 
of this significance ought not to be dealt with in that manner. I fear that if we do attempt to deal with it in this 
manner, all we will do is prolong the committee process, because, of course, there are two ways this matter can be 
dealt with: it can be dealt with as a Committee of the Whole House, or we can ask a subset of the house to go away 
as a committee with expert advisers and to provide a report back to the Parliament on another occasion. That would 
be a far more appropriate way to deal with a matter of this significance. 

Of course, there is a solution to this matter, and I note that the government’s solution was—it no longer is, because 
the government has changed its position yet again on this—clause 6 in the bill before us. We entrusted a committee 
to look into this matter, and I draw members’ attention to what that committee had to say about clause 6. At 
page 15, the committee says — 

6.26 Clause 6 inserts proposed new sections 19A, 19B and 19C into the Act. 

6.27 Section 19A introduces a requirement for all future Commonwealth legislation amending the 
ACL to be tabled in both Houses of the Western Australian Parliament within 18 sitting days of 
the House after the day on which the Commonwealth law receives the Royal Assent. 

6.28 Section 19A(2) provides for either House of Parliament to pass a resolution disallowing the 
amending law. 

6.29 Section 19A(3) provides that for that resolution to be effective, ‘notice of the resolution must be 
given in the House within 14 sitting days of the House after the day on which the copy of the 
amending law is laid before the House.’ … 
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6.30 Section 19B provides that, if a House of Parliament passes a resolution disallowing an amending 
law, the Clerk of the Parliaments must publish ‘notice of the resolution in the Gazette as soon as 
practicable after the day on which the resolution is passed.’ … 

That is what the standing committee on uniform legislation had to say about the government’s solution to this 
matter, which is clause 6. It went on much later in the report, at page 21, in finding 3, to specifically state — 

The disallowance mechanism proposed in clause 6 of the Fair Trading Amendment Bill 2018 makes an 
attempt at, but falls short of, preserving Western Australia’s Parliamentary sovereignty. 

Let us not be confused here that what the committee is talking about is the latest amendment from the 
government—not at all. The committee is talking about the government’s original proposal. When the government 
realised that this was going to be a matter of significance, it proposed clause 6 as a solution. The committee has 
acknowledged that it is an attempt, but it falls short of preserving Western Australia’s parliamentary sovereignty. 
If members are not convinced that clause 6 is a problem, why is the government proposing an amendment? Why 
is the government proposing an amendment to its own bill if everything is fine? If there is nothing to see here, if 
there is no issue of parliamentary sovereignty, if this is not a matter of significance, then why is it putting forward 
the proposal? It is because clause 6, as has been identified by the standing committee on uniform legislation, falls 
short of preserving Western Australia’s parliamentary sovereignty. Are there any other options available to us to 
consider? From the work outlined by the committee, we know that there are three other options. Again, I draw 
members’ attention to what the committee has said at paragraphs 6.73 through to 6.92 in which the committee sets 
out three options to deal with this matter. Those options do not include the option that has been provided by the 
government. That has already been dismissed as falling short, and the government itself now realises that that is 
a problem; otherwise, it would not have supplementary notice paper 75, issues 1, 2, 3, 4 and 5. That would not be 
the case if there was nothing to see here. 
Again, I draw members’ attention very specifically to recommendation 2, which deals with the issue of clause 6. 
The sheer size of the recommendation should tell members that we are dealing with something that is 
extraordinary. At page 23 of its report, recommendation 2, the committee said — 

Clause 6 of the Fair Trading Amendment Bill 2018 be deleted and replaced with an alternative 
disallowance mechanism, possibly one similar to that in section 43 of the Land Administration Act 1997, 
so that an amending law does not take effect in Western Australia until certain conditions precedent are 
met, such as: 

• the amending law is published in the Government Gazette within a specified time 
• the amending law is to be tabled in both Houses of Parliament within a certain number of sitting 

days of the House after the day on which the amending law receives the royal assent 
• a certain number of sitting days of the House are provided to give notice of motion to disallow 

the amending law 
• a vote on the disallowance motion is taken within a specified time 
• a requirement that the amending law not take effect unless no notice of motion is given within 

the specified time or a House resolves to negative the disallowance motion. 
The replacement for clause 6 to the Bill would also need to: 

• specify that it does not matter whether or not the period within which notice of motion to 
disallow is given occurs during the same session of Parliament or the same Parliament 

• specify when the amending law will take effect if conditions precedent are met, for example: 
• no notice of motion: on the day next following the last day on which notice of motion 

could be given 
• disallowance negatived: on the day next after the amending law is not subject to 

disallowance 
• require the Clerk of the Parliaments to publish the disallowance of the amending law in the 

Government Gazette. 
All of that was recommendation 2 of the committee. Has each and every element of recommendation 2 been addressed 
by the government in the amendments before the house? If so, which amendment is it? It is quite open for members 
to oppose the motion that has been moved by Hon Michael Mischin and to say that it is unnecessary for this bill to 
go to a committee. If a member is inclined to do that, firstly, they should stand and they should be able to articulate 
the problem that is before Parliament and, secondly, they should be able to articulate how the government’s proposal 
addresses that concern. If they are not able to articulate that, they should be sending this to the Standing Committee 
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on Uniform Legislation and Statutes Review, because that is precisely why we have a committee in the first place, 
so that those four members can go away with expert advisers and get this right. Why do we need to get this bill 
right? Why is this one more important than usual? It is because, according to Hon Alison Xamon, this matter has 
precedential value. Those were the words articulated by the member on a number of occasions. She has picked up 
on something that the committee has raised, and she is right. That is why it is utterly essential that this matter be 
dealt with properly and not in a fashion whereby supplementary notice papers are flying left, right and centre 
across the chamber when we still do not know—here we are at 10 minutes to nine this evening—whether the 
government is preparing yet another issue of the supplementary notice paper. No-one from government seems to 
know. They are not sure. That is why they do not answer the question. They are not sure whether somebody else 
is busy preparing another version of the supplementary notice paper in the backroom. Members know full well 
that these are members who do not hesitate to interject. If they knew, they would have said something by now. 
They have had at least the last 23 minutes to do that. Not one of them has said a single word. That is because they 
do not know; they are not sure. The Leader of the House is away on urgent parliamentary business, so they are 
really not sure what is going on here and they do not know whether another supplementary notice paper issue is 
being prepared. That is unacceptable and it is not of a standard suitable for the house of review. I implore members 
to support the motion moved by Hon Michael Mischin. 
As I said, this is precisely the type of bill that ought to go back to the committee. We should not fear the fact that this 
bill has already been to a committee. Who cares? So what? The chair of the committee has had this bill with him and 
his committee for an extended time—a matter sufficiently long that the house agreed twice to extend the reporting 
time. Despite that, and despite all the supplementary notice papers and all the various negotiations, people are still 
unsure and are unable to be confident that the matter is being properly addressed at this moment. That is the type of 
matter that should go back to the committee. This is not a case of a comma being put in one place or a t being crossed 
or an i being dotted; this is a matter to do with Western Australia’s parliamentary sovereignty and is a matter that, 
according to Hon Alison Xamon with whom I concur, has precedential value, and we need to get it right. 
I conclude by drawing to the attention of members finding 5 and recommendation 3 of the committee. Finding 5 says — 

If the tabling and disallowance mechanism proposed in clause 6 of the Fair Trading Amendment Bill 2018 
becomes a template for future national legislative schemes, Parliament’s sovereignty and law-making 
powers will be adversely affected, along with its ability to scrutinise laws becoming part of the law of 
Western Australia. 

We already know that the government wants to abandon that, and that is why there are amendments on the 
supplementary notice paper at the moment, so we can at least have confidence that that will not be the case. But is 
the amendment proposed by the government, in effect in substitution for proposed clause 6, the new clause 6 that 
the Minister for Regional Development representing the Minister for Commerce wants us to agree to, in issue 5, 
and counting? We do not know how many others are still coming, but does that version proposed by the minister 
satisfy the same test that has been carefully considered by the committee? This is not a committee of one; this 
committee consists of Hon Michael Mischin; Hon Laurie Graham; my learned friend, Hon Pierre Yang; and 
Hon Robin Scott. Those four members have conscientiously considered this particular matter, and finding 5 states — 

If the tabling and disallowance mechanism proposed in clause 6 of the Fair Trading Amendment Bill 2018 
becomes a template for future national legislative schemes, Parliament’s sovereignty and law-making 
powers will be adversely affected, along with its ability to scrutinise laws becoming part of the law of 
Western Australia. 

I have no reason to disagree with those four honourable members. That is what they found with regard to clause 6. 
I want to know whether those four members, again, unanimously agree that the proposal that is being put before 
us by the government does the same thing. We do not know the answer to that, unless we send it back to the 
committee. Of the 35 voting members in this chamber, they are the most expert to deal with this matter because 
they have already dealt with this bill for an extended time. 
I close by drawing to members’ attention recommendation 3 at the end of the report, in which the committee says — 

Should clause 6 of the Fair Trading Amendment Bill 2018 or some alternative model be enacted, the 
Legislative Council consider amending its Standing Orders to enable the timely and effective scrutiny of, 
and reporting on, amending laws by a Parliamentary committee prior to them commencing operation in 
Western Australia. 

Is that necessary? Remember, the matter that is before the house now, proposed by the government in 
supplementary notice paper 75, issue 5—even though we are not sure whether issue 6 is on its way, being busily 
prepared as we speak—does not amend the standing orders of the house. It certainly cannot do that, yet 
recommendation 3 specifically says an “alternative model”. An alternative to what? An alternative to clause 6, 
which the government has already indicated it wishes to abandon. It states — 

… some alternative model be enacted, the Legislative Council consider amending its Standing Orders … 
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Do we need to do that? Does any member know whether we need to do that? I am not sure, so I would like the 
committee to look at that. I can see what will otherwise happen. We will go to Committee of the Whole House, 
we will ask all these questions of the minister, the minister will not know and the minister will not be prepared to 
provide the information. As per usual, the government will keep all the documentation secret, under lock and key, 
as is always the case. The only way that we will get to the bottom of this matter is if a parliamentary committee 
looks into it. Who better to do that than the Standing Committee on Uniform Legislation and Statutes Review, 
which, for an extended time, has had the benefit of looking at this matter? It was as far back as 27 June last year 
that the government moved that this bill go to that committee and this committee was granted a couple of 
extensions, as I mentioned earlier, and ultimately tabled its report in November last year. 
With those words, I indicate my full support for the motion moved by Hon Michael Mischin. I note that he had 
indicated that the bill be referred to the Standing Committee on Uniform Legislation and Statutes Review. Often 
it is the case that these types of amendments are considered by the Standing Committee on Legislation, which is 
under the current chairmanship of Hon Dr Sally Talbot, but I imagine that Hon Dr Sally Talbot, probably like me, 
does not have a great deal of enthusiasm to move an amendment to see the matter referred to our committee. If it 
is going to go to a committee, it does seem to me in all seriousness that the Standing Committee on Uniform 
Legislation and Statutes Review is the appropriate committee, because it has already spent an extensive time looking 
at this particular matter, as has its advisory officers, and it would make no sense whatsoever for another committee 
to suddenly inject itself into this matter. I also conclude to note that it was the proposal of Hon Michael Mischin 
that that committee report by 4 June 2019. I have no objection to that date. That was a date that he proposed having 
given it due consideration. The date seems unobjectionable to me, but I got the sense from him that he is open to 
looking at alternative dates, if somebody can make a case for it. I do not think that is really the issue that this will 
live or die by; it is really a question of whether a standing committee of this place gets the opportunity to look at 
this matter, which has precedential value, or whether we are simply going to proceed into Committee of the Whole 
House with who knows however many more issues of the supplementary notice paper still to be distributed. I might 
add that if this matter goes to the committee, I hope that the government will make a serious attempt to make it 
clear that it does not intend to issue any more supplementary notice papers. In order for this committee to do its 
work sensibly, it needs to have certainty and we need to be clear that the government is not busy in the backroom 
preparing more amendments. We need to be clear that if in a few moments we agree to this matter going to 
a committee, this will be done with issue 5 being the matter that honourable members consider without the 
government suddenly preparing further amendments. That would be most unfair particularly when at this time we 
are considering how long to give the committee to report. 
With those remarks, I indicate my full support for the motion moved by Hon Michael Mischin that the Fair Trading 
Amendment Bill be discharged to the Standing Committee on Uniform Legislation and Statutes Review and that 
it considers the matters currently before the house, especially the supplementary notice paper—I trust there will 
be no further versions—and that the committee report back to the house at the specified time. 
Debate adjourned until a later stage of the sitting, on motion by Hon Pierre Yang. 
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